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Ms. Magalie Salas

Secretary

Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

Re:

Dear Ms. Salas:

On March 2, 1998, Lawrence Sidman of Verner, Liipfert, Bernhard, McPherson & Hand,
representing Philips Electronics North America Corporation (“Philips”) and Thomson Consumer
Electronics Corporation (“Thomson™), provided Darryl Cooper of the Cable Services Bureau the
attached materials pertaining to the pending Further Notice of Proposed Rulemaking in the above-
captioned proceedings.

In accordance with Section 1.1206 of the Commission’s Rules, an original and one copy

of this letter and the written ex parte presentation submitted on behalf of Philips and Thomson are
being filed with your office.

Any questions concerning this matter should be directed to the undersigned.

Respectfully submitted,

Lawrence R. Sidman

Enclosures
cc (w/out enclosures): Darryl Cooper




VERNER - LIIPFERT e
BERNHARD - MCPHERSON £ HAND MAR - 3 1ocn

CHARTERED

901 - 1511 STREET, N.W.
‘WasHINGTON, D.C. 20005-2301
(202) 371-6000
FaX: (202) 371-6279
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Darryl Cooper

Attorney

Cable Services Bureau

Federal Communications Commission
2033 M Street, N.-W., Suite 700
Washington, D.C. 20554

Dear Darryl:

As you requested during our February 13, 1998 meeting regarding the Commission's
further implementation of Section 207 of the Telecommunications Act of 1996, I am attaching for
your review the following materials:

> An expanded housing fact sheet (and supporting Census Bureau data) that provides
additional information on multiple dwelling units. The Census Bureau defines multiple
dwelling units (what it refers to as "multiple unit structures") as structures with 2 or more
units. Its survey shows that most of these structures (12.7 percent) are those comprising 5
to 49 units. As this fact sheet illustrates, failure by the the Commission to extend Section
207's protections to renters and condominium dwellers will deny choice in video
programming services to nearly 40% of all American households (more than 25% of all
households live in multiple dwelling units). Such a policy decision would be particularly
detrimental to minorities, the elderly and lower-income households, a substantial
percentage of whom do not own their own homes.

> Copies of sources cited in footnotes 21 and 22 of the Joint Comments filed by Philips
Electronics N.A. Corporation and Thomson Consumer Electronics Corporation. For the
purposes of providing context for these citations, in addition to the specific pages cited, 1
have included relevent excerpts from each of these reference materials.

If there is any additional information I can provide, or if you have further questions, please
feel free to contact me at 371-6211.

Sincerely, }{ ,
Lawrence R. Sidman

Enclosures



Fact Sheet on Housing in the U.S.

In the United States, Nearly 40 Percent of the Nation's Households Either Rent Their Homes

or Live in Condominiums or Co-ops; More Than 25% of All Households are in Multi-Unit
Structures.

-—

° Of the 94.7 million occupied households in the United States, 38.3% (36.3 million)
either rent their homes or live in owner-occupied condominiums or co-ops.’

° 35.2% (33.4 million) of all households are rentals; 64% (21.3 million) of all rental
households live in multi-unit structures.’

® 26.1% (24.7 million) of all households are in multi-unit structures.’

] 4.6% (4.35 million) of all households are condominiums or co-ops (either owner- or
renter-occupied).’

Minorities, Single Parents (Especially Single Mothers) and Low-Income Groups Are

Disproportionately Affected by Laws Which Discriminate Against Renters and Persons Living
in Multi-Unit Dwellings.

Minorities

® 57% of all African American households are renters.’
57.8% of all Hispanic households are renters.'
47.4% of Native American households are renters.'
48.8% of Asian households are renters.'

31.4% of all Caucasian households are renters.’

Single Parents
. 64.8% of all single mothers rent their homes; 43.9% of single fathers rent their
homes.’

L The median household income for non-married female renters is $11,917; for non-
married male renters, the median income is $20,2086.!

Lower- and Low-Income Households

] 50.8% of all renters are in lower-income groups (households with less than the median
household income).?

25% of all renters are in low-income groups (households under the poverty level).’
91% of low-income households are rentals.’

13.2% of renters receive Welfare or SSI.’

17% of renters receive Food Stamps.'

15% of renters receive some form of housing assistance (i.e., public, subsidized or
rent-controlied housing).'

Senior Citizens Also Comprise a Large Number of Renter Households

® 21% of all renters in the U.S. are above the age of 55°
L 19.3% of all renters receive Social Security.'

' Our Nation's Housing in 1993, U.S. Department of Commerce, Bureau of the Census
Housing Vacancy Survey - Second Quarter 1996, U.S. Census Bureau, July 1996
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Chapter 1.
Housing Inventory Overview

There were 1056.6 million housing units in 1983, 2
mitiion mors units than in 1991,

Most (76 percent) of our housing was located inside
Metropolitan Statistical Areas (MSA’s); 45 percent of homes
were in the suburbs, and 31 percent were located in central
cities of MSA’s.2 Roughly one-quarter of all U.S. housing
(24 percent) was located in areas outside of MSA’s (see
table 1).

The largest proportion (36 percent) of the Nation's
housing was in the South. The next largest segment was in
the Midwest where approximately one-quarter (24 percent)
of all U.S. housing was located. The remaining housing
was nearly evenly split between the West (21 percent) and
the Northeast (20 percent).

There wore 94.7 million coeupied units and about 12
miiion vacant units, The latter included 8.8 million
vacant units intended for vearround use and 3.4
million seasonal vacanis — thoss intended to bs
oocupied only part of the year in 1953 {see figure 1}

About 30 percent of all year-round vacant units were for
rent — not significantly different from the proportion that
were for occasional use or for use by a householder who
usually resides elsewhere (usual residence else-
where (URE)).2 Approximately 20 percent were for sale or
already rented or sold, while the remaining were other
types of vacant units. These other vacant types include
those held for settlement of an estate, occupied by a
caretaker or janitor, or held for personal reasons of the
owner (see table 2).

Most seasonal vacant units were located outside MSA’s
(66 percent), and only 5 percent were in central cities of
MSA's. Year-round vacant units were more concentrated in
MSA’s (72 percent), with a fairly even mix between central
cities and suburbs.

The typical vear-round vacant housing unit was 28
years old and had 1,300 modian square fest of living
space with over four rooms, including twe badrooms.

2See appendix A of Current Housing Report, American Housing
Survey for the United States, Series H150, for a specific and complete
discussion of many of the terms and definitions used throughout this
report,

3vacant units in this category include those held for occasional use
such as occupancy for weekends throughout the year. The intent of the
survey question is to identify homes reserved by their owners as second
homes. Because of the difficulty in distinguishing between this category
and seasonal vacancies, it is possible that some second homes are
classified as seasonal and vice versa.

Figure 1.
Qoeupancy of UL.S. Housing Unite: 1993
(In thousands)

Vacant units

Al H i
ousing Units 11,886

Owners Renters
61,251 33,472
Yasant niia
Seasonal
3,088

Year-round
8,798

About one-half (47 percent) of the 8.8 million year-round
vacant units were in single-unit structures. This included 40
percent that were single-family detached units and 7
percent that were single attached units. The proportion that
multi-unit structures represented among year-round vacant
units (44 percent) was not significantly different from the
proportion of single-family homes. The remainder, or 9
percent, consisted of vacant mobile homes or trailers. Most
vacant units that were only for sale were single-unit struc-
tures (78 percent). About 10 percent of all year-round
vacant units were cooperatives or condominiums, which
could be any structure type (table 2).

Year-round vacant units had a median age of 29 years,
not statistically different from the age of all occupied units
that had a median age of 28 years (table 4). Vacant units



classified for occasional use/URE were the newest type of
vacant unit, but they did not differ significantly in age from
vacant units already rented or sold and awaiting occu-
pancy. .

There were 4.4 rooms and 2.0 bedrooms among all
year-round vacant housing units. Occupied units were
generally larger, with medians of 5.5 rooms and 2.7 bed-
rooms. Vacant units on the housing market that were for
sale only were not statistically different from occupied units
and had more rooms than any other type of vacant unit (5.4
median rooms). Units for rent had the fewest number of
median rooms (3.9).

The median living area of vacant single-family and
mobile homes was 1,286 square feet. Again, units that
were occupied had more living area, with 1,725 median
square feet. Vacant units that were rented or sold awaiting
occupancy or for sale only had the most living space
among vacants (approximately 1,600 square feet) and did
not differ significantly from the square footage of all occu-
pied units. Year-round vacant units that were sold and
awaiting occupancy had a median value of $86,906 — not
statistically different from the median value of all occupied
units.
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Table 4. Selected Physical Characteristics of Occupied Units, by Tenure and Household Type: 1983

[Numbers in thousands, except dollar amounts, percents, and derived measures)

All occupied units

Owner-occupied units

Renter-occupied units

Charadteristic Household type Household type Household type
Married| Other| Other Married| Other| Other Masied| Other Other
Total | couples male| female Total | couples male| female Total | couples male| female
Totaf ..., 94,724 | 50,085| 16,855| 27,784| 61,251} 39,990 7,504 13,757| 33,472 10,095 9,351 14,027
Units in Struchsre
Percers,.......... 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0
1 unit, detached. ... ........ 62.2 76.9 441 467 82.4 86.6 74.7 74.6 25.2 38.4 19.6 19.4
1 unit, attached ............ 5.7 4.4 6.4 7.5 46 3.5 6.6 6.9 7.6 8.1 6.2 8.2
2to4units................ 9.8 5.8 14.4 14.2 2.9 2.2 4.4 4.1 22.4 20.3 22.4 24.0
5t0o4Qunits............... 127 5.7 228 19.4 1.8 1.0 29 3.5 32.8 241 38.8 35.0
SO unitsormore ........... 3.6 1.4 5.8 6.4 09 0.5 1.6 1.9 8.5 4.8 9.1 10.8
Mobile home or trailer. .. . ... 6.0 5.9 6.5 5.8 7.3 6.3 9.8 9.0 35 4.3 3.9 2.6
Coaperatives and
Condominiums
Percent conparg-
tive oy con-
dorninem, ., ... 4.6 3.2 57 6.5 48 3.0 7.5 8.5 4.2 37 4.3 4.5
Yesr Siructure Boilt
Median age in years........ 27.7 25.4 29.4 31.2 26.9 24.5 284 33.3 29.4 291 30.3 28.9
Standard error ........... 0.2 0.3 0.5 0.4 0.2 0.3 0.7 0.5 03 0.6 0.6 0.5
Porcent new
construction ... .. 53 6.7 4.4 3.2 6.6 7.7 6.4 37 28 27 2.8 2.8
Rooms b Uit
Medianrooms ............. 5.5 6.1 4.6 4.9 6.1 6.4 5.6 5.6 4.2 4.8 3.9 4.2
Standard error ............. 0.01 0.02 0.03 0.02 0.01 0.02 0.04 0.03 0.01 0.03 0.03 0.02
Bedroaing b Urdt
Median bedrooms .......... 27 2.9 241 23 3.0 3.1 2.7 2.7 18 2.3 1.6 1.9
Standard error ............. 0.01 0.01 0.02 0.01 0.01 0.01 0.02 0.02 0.01 0.02 0.02 0.02
Coreplete Bathrooms
Percont........... 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0 100.0
0.6 0.2 17 0.6 0.3 0.2 0.7 0.4 1.1 0.2 2.5 0.7
46.4 33.0 61.8 61.2 32.0 25.9 42.4 442 727 61.2 77.3 77.9
53.1 66.8 36.6 38.2 67.7 74.0 56.9 55.4 26.2 38.6 20.2 21.3
Parsans Par Room
1.01 or more persons per
FOOM. ... .ot 2,386 1,571 293 522 883 687 71 125 1,503 884 222 397
Perosry of {oiad ... 25 3.1 1.7 1.9 1.4 1.7 1.0 0.9 4.5 8.8 2.4 28
Bruare Footage of Unii
Single detached and mobile
homes................... 59,794 | 38,672 7,853| 13,268 51,249| 34,817 5,884{ 10,548 8,544 3,855 1,969 2,721
Median square footage. . .. 1,725 1,855 1,487 1,463 1,805 1,908 1,612 1,554 1,273 1,378 1,166 1,187
Standard error ......... 8 10 20 13 8 10 25 20 15 22 37 26
Median square feet
perperson ............. 689 619 905 921 723 644 982 1,037 489 406 674 544
Standard error . ........ 4 4 16 13 5 4 16 19 7 9 22 19
Fereent of Bnlls With
Sefected Eguigment and
Amenities
Complete kitchen facilities . 98.8 99.4 97.2 98.8 99.2 99.4 98.6 99.0 98.1 99.1 96.1 98.7
Clothes washer .......... 77.2 90.2 57.0 66.1 94.3 97.0 86.6 90.4 46.1 63.3 331 422
Clothes dryer ............ 71.2 86.0 521 56.3 88.7 93.3 79.9 80.0 39.2 56.7 29.7 330
Telephone............... 93.4 96.2 88.6 91.2 96.9 97.7 94.6 96.0 86.8 90.2 83.8 86.4
All selected equipment. ... 67.8 82.8 481 52.6 85.7 90.7 76.1 76.6 349 51.3 257 291
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SUBSTANTIVE DUE PROCESS

Ch. i

interferences with private property.® In
1868 the fourteenth amendment was made
part of the federal Constltutmn, its due pro-
cess clause specifically protects property
rights.®® The fourteenth amendment, how-
ever, does not expressly require either that
state “takings” of private property be for a
public use or that the property owner receive
just compensation for the loss.

In Davidson v. New Orleans 2 the Supreme
Court stated that “it is not possible to hold
that a party has, without due process of law,
been deprived of his property, when, . . . he
has, by the laws of the State, a fair trial in a
court of justice, according to the modes of
proceeding applicable to such a case.” # The
Court in Davidson also noted that the just
compensation clause of the fifth amendment
was omitted from the fourteenth amend-
ment.* At this early stage, therefore, it ap-
pears as though the justices contemplated the
due process clause as merely requiring that
the state act with procedural fairness, with no
requirement that state takings of private
property be for a public use and only on
payment of just compensation.

If indeed this was the Court’s early view, it
was short-lived. In two 1896 cases,* the Su-
preme Court held that the due process clause
did require that land taken by the state be
used for a public purpose. Finally, in 1897, in
Chicago, Burlington & Quincy R.R. Co. v. Chi-
cago,” the Court, in an opinion by the elder
Justice Harlan, held that following prescribed

20. See Barron v. Mayor and City Council of Balti-
more, 32 U.S. (7 Pet.) 243, 250-51, 8 L.Ed. 672 (1838);
West River Bridge Co. v. Dix, 47 U.S. (6 How.) 507, 532,
12 L.Ed. 535 (1848).

21. “(N)or shall any State deprive any person of hfe.
liberty, or property without due process of law; . . .
U.S.Const. Amend. 14, § 1.

22. 96 US. (6 Otto) 97, 24 L.Ed. 616 (1877).

23. 96 U.S. (6 Otto) at 105.

24. 1d.

25. Fallbrook Irrigation District v. Bradley, 164 US.
112, 17 S.Ct. 56, 41 L.Ed. 369 (1896); Missouri Pac. Ry.
gggz)Nebmka, 164 US. 408, 17 S.Ct. 130, 41 L.Ed. 489

26. 166 U.S. 226, 17 S.Ct. 581, 41 L.Ed. 979 (1897).

27. 166 U.S. at 234-35, 17 S.Ct. at 583-84.

28. See E. Freund, The Police Power 541 (1904); Gor-
don v. Warren, 579 F.2d 386, 390 n. 2 (6th Cir. 1978)

procedure did not mean that the require.
ments of due process were met, for the clause
regulated the “substance” as well as the form
of such a taking.” The Court held that due
process required both that the property be
taken for a public use and that the owner of
the property be compensated-by the state for
his loss.

Although some cases and commentators
have viewed these Supreme Court decisions as
incorporating the compensation clause into
the fourteenth amendment, this view does not
appear strictly correct. Rather the Court ap-
pears to have found independent public use
and just compensation requirements inherent
in the definition of due process. That the
Court would find these limitations to exist in
the concept of due process is easily understood
when viewed in the light of the substantive
due process doctrine prevalent at this time.®
Today, the Supreme Court itself cites the Chi-
cago, Burlington & Quincy R.R. Co. v. Chicago
decision as incorporating the compensation
clause into the fourteenth amendment.®

§ 11.12 The "Taking” Issue
(é) Introduction

The fifth amendment provides that private
property may not be “taken” by the federal
government without just compensation. The
central issue in many eminent domain cases
is whether the governmental interference

(Lively, J., citing an earlier edition of this work). See
also §§ 11.5-11.7, supra.

29. Webb’s Fabulous Pharmacies, Inc. v. Beckwith,
449 U.S. 155, 159, 101 S.Ct. 446, 450, 66 L.Ed.2d 358
(1980) citing Chicago, Burlington & Quincy R.R. Co. v.
Chicago, 166 U.S. 226, 17 S.Ct. 581, 41 L.E4. 979 (1897).
In Webb’s Fabulous Pharmacies, the Supreme Court held
that a Florida county’s taking of the interest earned on
an interpleader fund while such fund was temporarily
held by the county court, in addition to a fee for the
county’s services for holding such fund, constituted a
taking violative of the fifth and fourteenth amendments.

See Blue Cross and Blue Shield of Michigan v. Millik-
en, 422 Mich. 1, 367 N.W.2d 1, 25 (1985) (citing an earlier
edition of this treatise); Lone Star Industries, Inc. v.
Secretary of the Kansas Dept. of Transportation, 234
Kan. 121, 671 P.2d 511, 515 (1983) (citing an earlier
edition of this treatise),
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SUBSTANTIVE DUE PROCESS

; amounts to a “taking”. Although the concept

of a taking may originally have contemplated
only physical appropriations™it is plain today
that non-acquisitive governmental action may
amount to a taking in a constitutional sense.*
A “taking”, therefore, may be found when
governmental activity results in significant

hysical damage to property that impairs its

use.! Although the state possesses the power

§ 1112

1. F. Bosselman, D. Callies, J. Banta, The Taking
Issue 51 (1873).

2. See e.g. Pennsylvania Coal Co. v. Mahon, 260 U.S.
993, 43 S.Ct. 158, 67 L.Ed. 322 11922); United States v.
Causby, 328 U.S. 256, 66 S.Ct. 1062, 90 L.Ed. 1206 (1946),
both discussed later in this section. Lenoir v. Porters
Creek Watershed District, 586 F.2d 1081, 1093 (6th Cir.
1978) (Engle, J., quoting an earlier edition of this work).

8. Pumpelly v. Green Bay & Mississippi Canal Co., 80
US. (13 Wall)) 166, 179-80, 20 L.Ed. 557 (1871).

4. Intangibles. Intangibles, such as trade secrets,
and other nontraditional types of property may be pro-
tected by the taking clause of the fifth amendment. The
existence of the property right will be determined with
reference to state law. Once it has been determined that
a property interest exists in an intangible, the Court will
inquire whether the holder of the interest had a reason-
able investment-backed expectation that the property
right would be protected. If the Court finds such a
reasonable investment-backed expectation, the Court will
determine whether governmental action impaired that
expectation. If so, the Court will find that a compensable
taking has occurred.

The Supreme Court, in Ruckelshaus v. Monsanto Co.,
467 U.S. 986, 104 S.Ct. 2862, 81 L.Ed.2d 815 (1984) was
faced with the issues of whether trade secrets were a
property right protected by the taking clause of the fifth
amendment and whether the data-consideration and
data-disclosure provisions of the Federal Insecticide, Fun-

- gicide, and Rodenticide Act involved a taking of such

property interests. The Court first held that state law
created a property interest in trade secrets and Monsan-
to's nondisclosure of these data to others confirmed its
interest in maintaining this information as a trade secret.
Therefore, this intangible interest was protected by the
taking clause of the fifth amendment.

In determining whether the government action in us-
ing the submitted data to consider subsequent applica-

tions for registration and in disclosing this data to the .

public involved a taking, the Court in Monsanto sought to
determine whether there was a reasonable investment-
backed expectation in the privacy of this property inter-
est under the Act. Prior to 1972, the Act was silent with
respect to the EPA’s use and disclosure of the health and
safety data submitted. Therefore, the Court held that an
applicant could not have a reasonable investment-backed
expectation in the secrecy of the data, and that there
could be no taking of property during the pre-1972 period.
After 1978 the Act explicitly provided for use of the
submitted data by the government. The Court held that
an applicant could not have a reasonable investment-
backed expectation in the secrecy of the information after

to regulate property without payment of com-
pensation, if the regulation goes too far, a
taking may also be found.

Furthermore, a taking may occur as to an
intangible property interest where the owner
had a reasonable expectation that-such prop-
erty would not be used by the government
and such expectation was impaired.

1978. Because there was prior notice of the use to be
made of the data, and because this use was rationally
related to a legitimate governmental interest, the Court
found that submission of the data in exchange for regis-
tration was not a taking. The corporation could decide
whether to submit the information under these condi-
tions. However, under the terms of the Act in effect
between 1872 and 1978, a submitter was given the oppor-
tunity to protect its trade secrets from consideration and
disclosure by designating the data as a trade secret upon
application. The applicant was guaranteed that these
trade secrets would remain confidential. This guarantee
formed the basis of a reasonable investment-backed ex-
pectation in the privacy of the data, making considera-
tion and disclosure of such trade secret data by the

government a compensable taking under the fifth amend-
ment.

See also Thomas v. Union Carbide Agricultural Prod-
ucts Co., 473 U.S. 568, 105 S.Ct. 3325, 87 L.Ed.2d 409
(1985) in which the Court held that Article III of the
Constitution did not prohibit Congress from establishing
a system of binding arbitration, with only limited judicial
review, for resolving disputes regarding the use of data
and compensation under the Act previously reviewed in
the Monsanto decision.

Limits on Remedies. Legislative limitations on statu-
tory or common law remedies for injuries may raise
substantive due process, taking of property, and equal
protection issues.

In Duke Power Co. v. Carolina Environmental Study
Group, Inc., 438 US, 59, 98 S.Ct. 2620, 57 L.Ed.2d 595
(1978), the Court upheld the federal limitation on the
liability of nuclear power plants for damages and injuries
resulting from possible accidents or disasters at such
plants against a due process clause challenge. A legisla-
tive limitation on a preexisting remedy would raise a
question of whether the limitation is so arbitrary as to
violate due process, limits the economic interests of a
specific group so as to violate equal protection, or consti-
tutes the termination of a preexisting property right in
violation of the taking of property clause.

In Fein v. Permanente Medical Group, 474 U.S. 892,
106 S.Ct. 214, 88 L.Ed.2d 215 (1985), the Supreme Court,
by an eight to one vote of the Justices, “dismissed for
want of a substantial federal question” an appeal from a
decision of the Supreme Court of California upholding a
statute that established a $250,000 maximum limitation
in medical malpractice actions for “noneconomic” dam-
ages. Justice White was alone in his dissent to the
dismissal of the appeal. Justice White pointed out that
the state courts were split over the questions of whether
statutory limitations on the amount of damage that could

427
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Connolly v. Pension Benefit Guaranty Cor-
poration,® upheld federal legislation that re-
quired an emplofer  who was withdrawing
from a multiemployer pension plan to pay a
share of the plan’s unfunded vested benefits
even though this liability had not been estab-
lished in the original pension plan trust
agreement. The Court held that this was not
a taking of property but only a reasonable
economic regulation, even though the law re-
quired the payment of money to a pension
benefit system in order to help specific work-
ers. The majority opinion by Justice White
noted that many types of economic regula-
tions result in economic costs being imposed
on one class of persons or businesses and
economic benefits being awarded to another
group. However, these laws normally will
not constitute a taking of property because
they are really economic regulations in the
public interest.’

In determining whether a regulation was
taking of property, the majority opinion found
that three factors were of particular impor-
tance: “(1) ‘the economic impact of the regu-

be recovered in medical malpractice cases violated feder-
al or state constitutions. See 474 US. at 892-93, 106
S.Ct. at 214-156 (White, J., dissenting).

Welfare Payments. The statutory or administrative
termination of benefits provided to individuals by the
government (commonly referred to as welfare benefits)
have not been examined by the Court as a taking of
property problem. Instead, judicial examination of the
termination of benefits has focused on whether the indi-
vidual was provided with sufficient process in terms of
the procedures used to determine that he or she no longer
qualified for a continued receipt of the government bene-
fit. See §§ 13.5; 13.8.

The statutory reduction of welfare benefits for a class
of persons should not constitute a taking of property in
most situations because such an action is really a new
decision regarding the amount of money that should be
used for the welfare benefits rather than a taking of a
property interest. In Bowen v. Gilliard, 483 U.S. 587, 107
S.Ct. 3008, 97 L.LEd.2d 485 (1987) the Supreme Court
upheld a modification of the statutes governing the feder-
al program of Aid to Families With Dependent Children
(AFDC). The statutory change effectively reduced the
amount of aid that would be paid to certain family units
by requiring that the need level of a family unit be
determined by including all parents, brothers, and sisters
living in the same house and the income of each of those
persons from whatever source derived. Prior to these
modifications, a family seeking or receiving AFDC pay-
ments could have excluded from the determination of the
family unit, and from the family unit's income, a child

SUBSTANTIVE DUE PROCESS

lation on the claimant [the person who wag -

required to pay money or whose prope

suffered a diminution in value]; (2) ‘the ex.
tent to which the regulation has interfered
with distinct investment-backed expectations’;
(3) ‘the character of the governmental ac-
tion.’”* Because the imposition of liability
on employers withdrawing from the pension
plans was not a direct government use or
taking of property but only the establishment
of a program that “adjusted the benefits and
burdens of economic life to promote the com-
mon good,” it was not a direct interference
with property rights. The economic obli-
gation imposed on a withdrawing employer
was not necessarily “out of proportion to its
experience with the plan.” The Court also
ruled that employers who participated in the
pension plans should have been aware that
pension plans would be subject to government
regulation to protect employees. Thus, the
pension plan regulation was not a taking of
property. More important than the Court's
specific ruling in Connolly is its indication
that the three listed factors should be of con-
cern in all cases wherein judges must deter-

who was receiving support payments by a noncustodial
parent. The new statute also had the effect of requiring
that the support payments to the child from the noncus-
todial parent be given to the government and returned to
the family unit in the form of an AFDC payment to the
family unit. The Supreme Court found that this statute
did not constitute a taking of property. The Court held
that “the child receiving support payments holds no
vested protectable expectation that his or her parent will
continue to receive identical support payments on the
child’s behalf and that the child will enjoy the same
rights with respect to them.”

5. 476 US, 211, 106 S.Ct. 1018, 89 L.Ed.2d 166 (1986).

8. The Supreme Court had previously upheld other
retroactive aspects of the federal muitiemployer pension
plan regulations. See, Pension Benefit Guaranty Corp. v.
R.A. Gray 'and Co., 467 U.S. 717, 104 S.Ct. 2709, 81
L.Ed.2d 601 (1984).

7. The Supreme Court has upheld a variety of retroac-
tive legislative provisions that are designed to promote
societal interest in a manner that does not unjustifiably
shift social cost to a few individuals. See the discussion
of Usery v. Turner Elkhorn Mining Co., 428 U.S. 1, 96
S.Ct. 2882, 49 L.Ed.2d 752 (1976) in § 15.9(a).

8. Connolly v. Pension Benefit Guaranty Corp., 476
U.S. 211, 225, 106 S.Ct. 1018, 1026, 89 L.Ed.2d 166 (1986)
quoting Penn Central Transportation Co. v. New York,
438 US. 104, 124, 98 S.Ct. 2646, 2659, 57 L.Ed.2d 631
(1978), rehearing denied 439 U.S. 883, 99 S.Ct. 226, 58
L.Ed.2d 198 (1978).

Ch.ul
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mine whether an economic regulation consti-
tutes a taking of property.’

It should be easy to sée~why so much confu-
gion surrounds the case law relating to the
doctrine of eminent domain. A “taking” may
result from non-acquisitive regulation, or a
regulation may be held not to constitute a
compensable taking because there was no ac-
tual appropriation. Damage to property
caused as an incidental result of government
activity may be a “taking.” Or such damage
might be held to be non-compensable even
though the private property is totally de-
stroyed. To a great extent, therefore, no gen-
eral rule exists to describe what constitutes a
compensable taking. Eminent domain cases
tend to be decided on an ad hoc basis and are
often decided a certain way because of the
balance of equities involved. Yet the follow-
ing cases illustrate factors found significant
by courts in determining whether compensa-
tion is due the affected landowner.

The seminal, though conflicting, views of
the elder Justice Harlan and Justice Holmes
constitute the essence df Supreme Court theo-
ry on the exercise of eminent domain. Jus-
tice Harlan viewed literally the “taking” re-
quirement and believed compensation was not
due unless the state appropriated private
property for its own use. Justice Holmes
believed in requiring the government to com-
pensate those on whose use of property the
government imposed significant restriction.

In Harlan’s view, taking differed qualita-
tively from regulation and, therefore, mere
use regulation never necessitated compensa-

8. The Connolly decision indicates that a court, in any
taking of property case will have to assess both the
nature and importance of the governmental interest and
the nature and extent of the economic loss of the individ-
ual property owner or class of property owners. These
general guidelines set out in Connolly will not provide a
clear “test” for determining whether taking of property
has taken place as a result of a governmental regulatory
action.

For example, during the 1986-87 term, the Supreme
Court held in Keystone Bituminous Coal Association v.
DeBenedictis, 480 U.S. 470, 107 S.Ct. 1282, 94 1.Ed.2d 472
(1987) that a state law restricting the previously lawful
mining of coal by owners of mineral rights that might
cause subsidence damage to the surface property owned
by other persons was not a taking of property.

tion by the state. In 1887, in Mugler v. Kan-
sas,'" the Supreme Court followed Harlan’s
view in determining that a state statute pro-
hibiting the manufacture of liquor did not
amount to a taking of the property of a beer
manufacturer. In 1880 the Kansas constitu-
tion was amended to prohibit the manufac-
ture or sale of intoxicating liquors in Kansas
for all but certain limited purposes. To give
effect to the amendment, the Kansas legisla-
ture, in 1881, passed a statute banning the
manufacture of intoxicating liquor. Mugler,
who had been engaged in the manufacture of
beer in Kansas for several years prior to 1880,
continued in this practice after the passage of
this prohibitory legislation without the re-
quired permit.

The opinion of the Court, written by Har-
lan, obeerved that, if the statute was enforced
against Mugler, the value of the machinery
and buildings constituting his brewery would
be greatly depreciated.!! But the opinion also
found that the State possessed the power to
regulate the sale of alcohol under its power to
protect the health, morals and safety of its
people.’* Moreover, the Court held that the
prohibitory legislation did not impair any con-
stitutional liberty or property of alcohol man-
ufacturers.”® The Court, therefore, rejected
Mugler’s argument that the regulation was a
taking of property without just compensation
and that the regulation deprived him of prop-
erty without due process of law. Justice Har-
lan stated that the regulation of the sale of
alcohol in no sense involved the exercise of
eminent domain.

In the same term, in Nollan v. California Coastal
Commission, 483 U.S. 825, 107 S.Ct. 3141, 97 L.Ed.2d 677
(1887) the Supreme Court ruled that a construction per-
mit to expand an oceanfront house that would have
required the owners of the house to grant a public ease-
ment across their property (1o increase public access to
the publicly owned segment of the beach) was a taking of
property for which compensation was due. Both of these
1987 cases were decided by five to four votes of the
justices; only Justice White was a member of the majori-
ty in both cases.

10. 123 US. 628, 8 S.Ct. 273, 31 L.Ed. 205 (1887).

1. 123 US. at 656-57, 8 S.Ct. at 294-95.

12. 128 US. at 661-62, 8 S.Ct. at 297-98.

13. 123 US. at 668-69, 8 S.Ct. at 300-01.
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[A] prohibition simply upon the use of prop-
erty for purposes that are declared, by valid
legislation, to be-injurious to the health,
morals, or safety of the community, cannot
in any sense, be deemed a taking or an
appropriation of property for the public
benefit.!*

The Court held, therefore, that the prohib-
itory regulation did not constitute a taking
because no property had actually physically
been appropriated by the state. Although
Mugler has never been overruled by the Su-
preme Court, and is, in fact, still precedent,
the Court has judiciously ignored the broad
language of Mugler in cases where non-acquis-
itive governmental action has been found to
be a taking.

The leading exponent of a broader test of a
compensable taking was Justice Holmes.
Holmes, seeking a test of fairness, found the
appropriation test applied by Harlan in Mu-
gler inadequate.)®* Unlike Justice Harlan,
Holmes viewed the distinction between taking
and regulation as one of degree. In the view
of Justice Holmes, if regulation reached a
certain extreme, it became a “taking”, though
no property was actually taken in a literal
sense.

In Pennsylvania Coal Co. v. Mahon,* a state
statute prohibited the mining of coal in such a
way as to cause the subsidence of certain
types of improved property. The issue before
the Court was whether, through the exercise
of its police power, the state could destroy the
coal company’s mining rights without com-

14. 123 US. at 668-69, 8 S.Ct. at 301.

15. Sax, Takings and the Police Power, 74 Yale L.J.
36, 41 (1964).

16. 260 US. 393, 43 S.Ct. 158, 67 L.Ed. 322 (1922).

17. 260 US. at 413, 43 S.Ct. at 159.

18. 260 US. at 414, 43 S.Ct. at 168.

The Supreme Court later determined that the Hoimes
majority opinion in Pennsylvania Coal only required the
invalidation of a statute that unjustifiably shifted the
cause of a private benefit from surface landowners to coal
companies, for the Supreme Court upheld a later Penn-
sylvania statute that restricted coal companies from re-
moving a percentage of coal that would cause subgidence
damage to a variety of public and privately owned proper-
ties. Keystone Bituminous Coal Association v. DeBened-
ictis, 480 U.S. 470, 107 S.Ct. 1232, 94 LEA.2d 472 (1987)

Keystone and other property use regulation cases are
discussed throughout this section.

pensation. The Supreme Court, per Justice
Holmes, held that the rights of the coal com-

‘pany could not, consistent with due process,

be so limited without payment of compensa-
tion.

Although the opinion noted that values in-
cident to property could be reduced by non-
compensable use regulation, Holmes stated
that, “when [regulation] reaches a certain
magnitude, in most if not in all cases, there
must be an exercise of eminent domain and
compensation to sustain the act.””’ Under
this view, the police power and eminent do-
main exist in a continuum. Once regulation
went so far, there was a “taking” and com-
pensation had to be made to the injured land
owner. Here the Court found the extent of
the regulation so great as to constitute a
taking. *“To make it commercially impracti-
cable to mine certain coal has nearly the
same effect for constitutional purposes as ap-
propriating or destroying it.” 1*

Rather than develop a single framework to
define a taking, the Supreme Court, much to
the consternation of commentators, has re-
tained to some extent both the theories of
Holmes and Harlan.! In its decisions on
property use regulations and the extent of
permissible government impairment of the
value of private property interests the Court
has issued rulings which follow no clear theo-
retical guidelines. The Supreme Court's deci-
sions in “taking” issues may properly be
viewed as a “crazy quilt pattern” of rulings.®

19, See Sax, Takings and the Police Power, 74 Yale
L.J. 36, 37 (1964); Rose, Mahon Reconstructed: Why the
Takings [ssue is Still a Muddle, §7 So.Calif.L.Rev. 561
(1984).

20. Dunham, Griggs v. Allegheny County in Perspec-
tive: Thirty Years of Supreme Court Expropriation Law, .
1962 Sup.Ct.Rev. 63, 63. Professor John Costonis has
proposed a framework for analysis of taking issues that,
if adopted by the judiciary, could provide much needed
clarity to this area of constitutional law. Costonis would
have the Court use presumptions rather than per se rules
regarding the taking of property to analyze openly the
conflicts between welfare and indemnification concerns
and the fairness of the governmental action. Costonis
proposes a shdmg scale” to establish the government's
burden of proof in justifying particular measures. Coe-
tonis, Presumptive and Per Se Takings: A Decisional
Model for the Taking Issue, 58 N.Y.U.L.Rev. 465 (1983).

%

.-
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When the government physically takes a
person's property or allows someone other
than the property owner=toc have permanent

ymcal occupation of all or part of a defina-
ble piece of property, there is virtually a per
ge rule that such action constitutes a taking.*
But many questions arise regarding govern-
ment actions in the area of property use regu-
lations, emergency actions taken by the
government or physical actions that only im-
pair the use of property; the questions focus
on whether the government has engaged in a
taking when it has altered the value of a
person’s property.”

(b) Property Use Regulations

The Early Cases. In Euclid v. Ambler
Realty Co.,® the Supreme Court dealt for the
first time with the constitutionality of a com-
prehensive land use regulatory ordinance. In
1927 the Village Council of Euclid adopted a
comprehensive zoning ordinance. The statute
restricted the location of trades, industries,
apartment houses, two-family houses, single-
family houses and other land uses. The plan
also regulated aspects of property use such as

the size of lots and the size and heights of.

buildings.

For an examination of some of the problems faced by
courts in “inverse condemnation” proceedings, where a
property owner sues the government for a determination
that regulation of the owner’s property has so diminished

its value as to constitute a taking and to require compen- -

sation, see, Note, Inverse Condemnation: Valuation of
Compensation in Land Use Regulatory Cases, 17 Suffolk
U.L.Rev. 621 (1983).

21. Loretto v. Teleprompter Manhattan CATV Corp.,
458 U.S. 419, 102 S.Ct. 3164, 73 L.Ed.2d 868 (1982) (city
ordinance requiring building owner to allow installation
of cable television receiver on apartment building and
denying to the owner the ability to demand payment in
excess of one dollar constitutes a compensable taking
because the ordinance allowed for “permanent physical
occupation” of a small part of the building).

22. The following subsections of this chapter examine
theee problems. See generally, Blume & Rubinfeld, Com-
pensation for Takings: An Economic Analysis, 72 Calif.L.
Rev. 569 (1984); The Jurmprudence of Takings, 88 Colum-
bia L.Rev. 1581 (1988) (a symposium on takings issues
with articles by William Fischel, Frank Michelman,
Douglas Kmiec, Margaret Jane Radin, Sugan Rose-Ack-
erman, T. Nicolaus Tideman, Stewart Sterk, Gregory
Alexander, and William Fisher); Humbach, Economic

Due Process and the Takings Clause, 4 Pace Environmen-

tal L.Rev., 311 (1987). See note 20, supra.

The zoning ordinance was attacked on the
ground that it deprived the property owner of
liberty and property without due process of
law, and that the use classifications deprived
him of equal protection of law. The issue, as
framed by the Court, was whether the owner
was unconstitutionally deprived of property
“by attempted regulations under the guise of
the police power, which are unreasonable and
confiscatory?”* The Court premised its hold-
ing by stating that, if valid, the ordinance,
like all similar regulatory laws, would have to
find its justification in the police power.*
The Court concluded that the statute was a
valid police power regulation because there
was a sufficient public interest in the segrega-
tion of incompatible land uses to justify the
diminution of property values. The Court
since Euclid has deferred to the zoning power
against due process and equal protection chal-
lenges with few exceptions.®

In two cases, considered shortly after Eu-
clid, the Supreme Court held land use regula-
tion invalid as a violation of the due process
clause of the fourteenth amendment. In
Washington ex rel. Seattle Title & Trust Co. v.
Roberge,® the ,Court struck down an ordi-
nance that allowed for the issuance of use
variances upon the two-thirds consent of sur-

The Court offer will interpret federal statutes to avoid
the taking issue. See United States v. Security Industri-
al Bank, 459 U.S. 70, 108 S.Ct. 407, 74 L.Ed.2d 235 (1982)
(Supreme Court interprets Bankruptcy Code not to elimi-
nate property rights which existed before the law was
enacted in order to avoid taking of property issues under
the fifth amendment).

23. 272 US. 365, 47 S.Ct. 114, 71 L.Ed. 303 (1926).
24. 272 US. at 386, 47 S.Ct. at 118.
25. 272 U.S. at 387, 47 S.Ct. at 118.

26. The Court will allow the city to zone an area for
“traditional” families, Village of Belle Terre v. Boraas,
416 US. 1, 94 S.Ct. 1536, 39 L.Ed.2d 797 (1974). Zoning
must not intrude upon the functioning of traditional
families, see Moore v. East Cleveland, 431 U.S. 494, 97
S.Ct. 1832, 52 L.EEd.2d 531 (1977) (city cannot require
family to subdivide and exclude blood relatives).

A city cannot exclude a group of persons from living
togethetfornoremnotherthanthefactthatpersomm
the group are mentally retarded. Such an exclusion
relates to no legitimate governmental interest. City of
Cleburne v. Cleburne Living Center, 473 U.S. 432, 106
S.Ct. 3249, 87 L.Ed.2d 313 (1985).

27. 2718 US. 116, 49 S.Ct. 50, 73 L.Ed. 210 (1928).
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rounding landowners. The Court found the
variance provision to be a due process viola-
tion because the “#ufrounding landowners
would be free to withhold consent for arbi-
trary and capricious reasons.”® However,
there is no due process violation when exemp-
tions from zoning requirements are granted
only by a general referendum.?

In Nectow v. Cambridge? the Supreme
Court faced squarely the issue of the authori-
ty of local governments to regulate land use
without payment of compensation. The
Court found some outer limit to the power
and struck down a Cambridge zoning ordi-
nance on the ground that it deprived the
plaintiff landowner of property without due
process of law. The Court held that a zoning
restriction “cannot be imposed if it does not
bear a substantial relation to the public
health, safety, morals or general welfare.”*
The Court, after reviewing the factual circum-
stances, found that regulation of the plain-
tiff's land was not necessary in order to pro-
mote the general welfare of the city’s inhab-
itants. Under this very narrow view of the
operation of a comprehensive zoning plan, the
Court struck down the ordinance. The Court
in Nectow did not dispute the legitimate na-
ture of the zoning power; it only found that
an individual landowner was denied due pro-
cess when his land was arbitrarily classified.

Federal Judicial Review of Zoning Laws
and Property Use Regulations as Takings
of Property. After these early zoning cases
the Supreme Court withdrew from the area
for an extended period and allowed the state
courts to develop rules governing the permis-
sible scope of zoning regulation. In 1962,
however, in Goldblatt v. Town of Hempstead,*
the Court reexamined the constitutionality of
zoning regulation and described an expansive
power of local government to regulate land
use. In Goldblatt, the landowner held a thir-

28. 278 USS. at 121-22, 49 S.Ct. at 51-52.

29. Eastlake v. Forest City Enterprises, Inc., 426 USS.
668, 96 S.Ct. 2358, 49 L.Ed.2d 132 (1976).

277 US. 183, 48 S.Ct. 447, 72 L.Ed. 842 (1928).
277 US. at 188, 48 S.Ct. at 448.

369 U.S. 590, 82 S.Ct. 987, 8 L.Ed.2d 130 (1962).
369 U.S. at 592, 82 S.Ct. at 988-89.

BREE

ty-eight acre tract within the town of Hemp-
stead. The land was used as a sand and
gravel quarry and had been continuously so
used since 1927. The town, having grown
around the quarry, attempted through a ser-
ies of ordinances to restrict the quarry’s oper-
ation. In 1958, the town amended its zoning
ordinance to prohibit any excavation below
the water-line, which effectively prohibited
continuance of the use to which the property
had been devoted.®

Emphasizing that there was a presumption
that the statute was constitutional, the Court
upheld the ordinance, finding “no indication
that the prohibitory effect of the [ordinance
was] sufficient to render it an unconstitution-
al taking . . ..”* The Court, quoting Lawton
v. Steele,® stated a two-part test to determine
whether the statute was valid. First it must
appear that “the interests of the public . . .
require such interference; and, second, that
the means are reasonably necessary for the
accomplishment of the purpose, and not un-
duly oppressive upon individuals.”* After
evaluating the nature of the menace caused
by the quarry, the availability of less drastic
steps, and the loss suffered by the landowner,
the Court found the statute constitutional.

Only the most unusual and totally arbi-
trary zoning ordinance or property use regu-
lation will require the granting of compensa-
tion to a property owner. So long as the
zoning ordinance reasonably advances some
arguable “police power” interest and does not
literally transfer an existing property interest
of the owner to the government or other par-
ties, the zoning of property should not require
compensation. Although the justices may
“balance” public and private interests in
these cases, it is assumed that the public
interest will prevail unless a property use
regulation enriches the government or the
public by regulations which terminate or

34. 369 US. at 594, 82 S.Ct. at 990.

35. 152 U.S. 133, 137, 14 S.Ct. 499, 501, 38 L.Ed 385
(1894).

88. Goldblatt v. Town of Hempstead, 369 U.S. 590,
595, 82 S.Ct. 987, 990, 8 L.Ed.2d 130 (1962).
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eliminate the primary economic value of a
property interest.”

Although the Court has M6t found zoning
ordinances to constitute a taking in recent
years, opinions of the Court indicate that the
justices perceive a legitimate judicial role in
determining whether or not a zoning regula-
tion is so unreasonable that it constitutes a
taking. In Agins v. Tiburon,® the opinion of
Justice Powell, for a unanimous Court, stated
that the determination of whether property
has been taken by a zoning ordinance re-
quires a judicial weighing of private and pub-
lic interest. Agins involved an “open space”
zoning ordinance which required the owners
of a five acre tract of land to build no more
than five single-family residences on their
property. Prior to the zoning the property
owners might have been able to subdivide
their land into smaller parcels and allow for
the development of more single-family dwell-
ings. However, the Supreme Court found

. that the government’s interest in “assuring

careful and orderly development of resi-
dential property with provision for open space
areas” outweighed the property owner’s inter-
est in avoiding any diminution in the market
value of their land. The Court engaged in a

37. See cases cited in note 21, supra. For references
to additional cases on this point, see 2 R. Rotunda, J.
Nowak & J. Young, Treatise on Constitutional Law: Sub-
stance and Procedure § 15.12 (19886).

The state may define ownership interests in real or
personal property so that they terminate or lapse without
paying compensation, at least when the termination is
based upon the action of the owner. See, Texaco, Inc. v.
Short, 464 U.S. 516, 102 S.Ct. 781, 70 L.Ed.2d 738 (1982)
(state statute may deem as abandoned and lapeed several
mineral interests upon failure of owner to use interest for
20 years or to file claim preventing lapse).

In United States v. Locke, 471 U.S. 84, 105 S.Ct. 1785,
85 L.Ed.2d 64 (1985) the Court upheld the constitutionali-
ty of a federal law that terminated the interests of
holders of unpatented mining claims on federal lands
who failed to comply with annual filing requirements,
although the law terminated otherwise valid claims to
mining rights that had existed before the statute’s enact-
ment. The statute required that all such mining claims
must be registered with the Bureau of Land Management
within three years of the statute’s enactment; the statute
also required a yearly filing “prior to December 31".
Failure to comply with either of these filing requirements
“shall be deemed conclusively to constitute an abandon-
ment of the mining claim ... by the owner.” The Su-
preme Court interpreted the statute to require the annu-
al filing prior to December 31 and found that no specific

balancing of the public and private interest
and concluded that: “It cannot be said that
the impact of general land use regulations has
denied the appellants the ‘justice and fair-
ness’ guaranteed by the fifth and fourteenth
amendments.” ®

A zoning ordinance, or other property use
regulation, will constitute a taking of proper-
ty for which compensation is due, if the regu-
lation unjustifiably shifts social costs to an
individual property owner or a group of prop-
erty owners. When a court upholds a zoning
or property use statute “‘on its face”, it is only
holding that the statute does not constitute a
per se taking of property from all persons
whose property is regulated by the statute. A
particular government statute regulating
property use may not constitute a taking on
its face but may still constitute a taking for
which just compensation is due if the statute,
as applied to an individual item of property or
property owner, deprives a property owner of
the value of the property.

In Keystone Bituminous Coal Association v.
DeBenedictis ® the Court held that a state
statute and administrative regulatory system
that required the owners of subsurface miner-

evidence of intent to abandon the claim was necessary or
relevant if the person failed to make a timely filing.
This law did not constitute unconstitutional retroactive
legislation because it was designed to further a legitimate
state interest through reasonable, if severe, means.
These was no unconstitutional taking because: “regula-
tion of property rights does not ‘take’ private property
when an individual’s reasonable, investment-backed ex-
pectations can continue to be realized as long as he
complies with reasonable regulatory restrictions the legis-
lature has imposed.” 471 US. at 107, 105 S.Ct. at 1799.

38, 447 U.S. 255, 100 S.Ct. 2138, 65 L.Ed.2d 106 (1980).

89. 447 U.S. at 262, 100 S.Ct. at 2142. See also Hodel
v. Indiana, 452 U.S. 314, 100 S.Ct. 2376, 69 L.Ed.2d 40
(1981) (finding that “prime farmland” provisions of Sur-
face Mining and Reclamation Control Act did not, on
their face, deprive the property owner of economically
beneficial use of his property without just compensation,
even though the regulation restricted the amount, type,
and profitability of mining operations).

For citations to additional decisions regarding this sub-
ject, see the multivolume edition of this treatise: R.
Rotunda, J. Nowak & J. Young, Treatise on Constitution-
al Law: Substance and Procedure (3 volumes, 1986, with
annual supplements).

40. 480 U.S. 470, 107 S.Ct. 1232, 94 L.Ed.2d 472 (1987).
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al rights to leave 50% of the coal in the
ground below certain types of structures and
surfaces was not aswtaking of property for
which just compensation was due. Sixty-five
years earlier, in Pennsylvania Coal Co. v. Ma-
hon,*! the Supreme Court had found that a
statute that severely restricted the mining of
coal by persons who own subsurface mining
rights did constitute a taking of property. In
the Keystone case, the Supreme Court ruled
that Justice Holmes’ opinion in Pennsylvania
Coal was based on the premise that the origi-
nal state statute served only the interest of
climate owners of surface land and that the
statute made it impractical to profitably mine
coal.® By a five to four vote, the Justices in
the Keystone decision applied the modern bal-
ancing of interests test to determine whether
the regulation constituted a taking of proper-
ty. Under this approach, a court must exam-
ine the extent to which the regulation sub-
stantially advanced a legitimate state interest
and the extent to which the regulation denies
the property owner an economically viable
use of the property.

In Keystone, the majority found that the
requirement that the mining operators leave
a certain percentage of coal in the ground and
take steps to prevent or repair damage to
surface interests was designed to protect a
wide variety of public and private uses of
surface property. The statute was not merely
a wealth transfer from the coal owners to the
private owners of surface property rights.
The mining restriction was not declared a
taking on its face because it did not make the
mining of coal impractical or in any sense

41. 260 US. 393, 43 S.Ct. 158, 67 L.Ed. 322 (1922).

42. The competing views of Justices Harlan and
Holmes, and their influence taking of property decisions
are discussed at the start of this section.

43. If the government appropriates property for its
own use or for the use of the general public, the owner
will be entitled to just compensation. The state might be
able to totally destroy the value of some pieces of proper-
ty if the government action is narrowly tailored to stop a
public nuisance or the property is being used to engage in
activity which the state can lawfully proscribe. Thus,
the state might totally prohibit the use of a narcotic
substance which was once lawful to hold and possess in
the state, and it might require the complete elimination
of property uses that created health hazards to the com-
munity. In each case, the type of actual taking (appro-

unprofitable. Regardless of statutory restric- -

tions, the technological state of the mining
industry required a significant percentage of
coal be left in the ground; the statute im-
posed, in the majority’s view, only a slight
and reasonable diminution in the value and
investment-backed expectations of coal com-
pany operations. The Court was unwilling to
find that a statute requiring a percentage of
coal to be left in the ground was a physical
appropriation of that coal; the majority ex-
amined the loss to the owners of the coal in
terms of the diminution in the value of their
mining business. The majority found that
“our test for regulatory takings requires us to
compare the value that has been taken from
the property with the value that remains in
the property ...”. Because the statute pro-
moted a significant public interest and result-
ed in only a slight diminution in value of
mining operations, no taking was found.

However, the majority opinion in Keystone
did not eliminate the possibility that an indi-
vidual owner of subsurface coal rights might
have his property taken. If an individual
property owner could show that the applica-
tion of the mining restriction to his property
eliminated any economically viable use of the
subsurface coal rights for that particular
area, the Court might find that the property
owner was owed just compensation by the
government.®

“Landmark” Zoning—The Penn Central
Case. In Penn Central Transportation Co. v.
New York," the Supreme Court held that the
New York City Landmarks Preservation Law

priation or regulation) is important in determining
whether just compensation is due for only a slight dimi-
nution in value or whether the Court should engage in
the balancing test used in the property use and zoning
cases. Keystone Bituminous Coal Association v. DeBen-
edictis, 480 U.S. 470, 488 n. 18, 492 n. 22, 499 n. 27, 107
S.Ct. 1232, 1244 n. 18, 1246 n. 22, 1250 n. 27, 94 L.LEd.2d
472 (1987).

In the remaining paragraphs of this section, we will
examine property regulations that affect only a few
pieces of property (the landmark preservation problem)
and physical occupations of property (including proper
use regulations that restrict an owner’s right to exclude
the use of his property by other persons).

44. 438 U.S. 104, 98 S.Ct. 2646, 57 L.Ed.2d 631 (1978).
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might be employed, consistently with due pro-
cess, to limit building rights in the vicinity of
the historic Grand Centsal Station. The
Court ruled that the limitation imposed by
New York’s Landmarks Preservation Com-
mission did not constitute a “taking” or other-
wise require exercise of the eminent domain
power. Under the New York law, the Land-
mark Preservation Commission was empow-
ered to designate property as a “landmark,”
and “landmark site,” or a “historic district;”
such designation was then approved by higher
administrative authority in light of New
York’s overall zoning plan, and was ultimate-
ly subject to judicial review. Designation car-
ried with it certain restrictions on the use of
designated property, among which were that
the owner must keep the property in “good
repair,” and that alterations of the external
appearance of the property were subject to
prior approval by the commission. Denial of
approval was subject to judicial review. New
York law also provided, however, for certain
benefits to owners of property designated by
the commission. Chief among these was the
right of the owner to transfer unused develop-
ment rights from restricted property to near-
by property which had not been restricted by
the commission. The effect of this allowance
was to permit owners of both non-historic
property and property designated as historic
to exceed existing zoning regulations on the
_development of their non-historic property to
~ the extent that development had been cur-
tailed by the Landmark Law on their nearby
historic property. This allowance was intend-
ed to mitigate much of the economic depriva-
tion which would inevitably result from devel-
opment restrictions on historic property.

In Penn Central, the Landmark Preserva-
tion Commission had denied Penn Central
permission to build a multi-story office build-

45. 438 US. at 117-18, 98 S.Ct. at 2656.

48. 438 US. at 137, 98 S.Ct. at 2666. The “adequate
compensation” issue, as well as the taking issue, had
been the focus of modern analysis of prospects for “trans-
g:frable development right” (TDR) programs. See § 11.14,

ra.

The dissenting justices would have held that the re-
strictions on property use constituted a “taking” because
those restrictions destroyed valuable property rights.

ing above Grand Central Station. The Com-
mission concluded that “to balance a 55-story
office tower above a flamboyant Beaux-Arts
facade seems nothing more than an aesthetic
joke . . ..”* Rather than refrain from the
endeavor and transfer its unused building
rights to its other adjacent property, however,
Penn Central sought review of the commis-
sion’s decision.

The Supreme Court in Penn Central ruled
that there had been no “taking” of property.
A majority of the justices found the regula-
tions a reasonable means of promoting impor-
tant general welfare interests in environmen-
tal control and historic preservation. The
majority opinion found the existence of an
allowance for transfer of development rights
supportive of its determination of the law’s
reasonabléness, but did not indicate that, ab-
sent such allowance, the restrictions imposed
on Penn Central’s property would have
amounted to a “taking” for which compensa-
tion would be required.* The Court did, how-
ever, specifically note that the allowance of
transfer rights mitigated the loss to owners of
historic property, and was thus a factor both
in the finding that the law itself was a reason-
able exercise of the police powers and in the
finding that the magnitude of Penn Central’s
loss did not rise to the level of a “taking.”"

Physical Occupations, as Per Se Tak-
ings. Today the Court will allow governmen-
tal entities to regulate either real or personal
property for the public good without the re-
quirement of compensation so long as the
action is not an unreasonable infringement of
the rights of the private property owner. The
government, however, is not free to transfer
property rights from one group of owners to
another or to take and use private property
for the public good (1) unless the action is

The dissenting justices would not have reached the ques-
tion of whether TDR's constituted adequate compensa-
tion; they would have remanded the case to the New
York Court of Appeals for an initial determining of this
issue. 438 US. at 151, 98 S.Ct. at 2673 (Rehnquist, J.,
dissenting, joined by Burger, C.J., & Stevens, J.).

47. Penn Central Transp. Co. v. New York, 438 U.S,
104, 115-16, 139, 98 S.Ct. 2646, 2654-55, 2666-67, 57
L.Ed.2d 631 (1978).
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justified by emergency conditions, or (2) un-
less compensation is paid.

A permanent ph¥ical occupation of private
property by the government or a government
regulation which allows someone other than
the property owner to have permanent physi-
cal occupation of a definable part of a piece of
property should constitute a taking.® The
government must pay compensation for such
a taking of traditional property rights. How-
ever, in some cases, such as those which fol-
low in this section, it may be difficult to
determine when a transfer of property rights
has taken place.*

48. Loretto v. Teleprompter Manhattan CATV Corp.,
458 US. 419, 102 S.Ct. 3164, 73 L.Ed.2d 868 (1982), on
remand 58 N.Y.2d 143, 459 N.Y.8.2d 743, 446 N.E.2d 428
(1983) (city ordinance requiring landlord building owner
to allow installation of cable television receiver on apart-
ment building and denying landlord the ability to de-
mand payment in excess of $1 constitutes a compensable
taking because the ordinance allowed for “permanent
physical occupation” of a small part of the building).

49. Rent Control Statutes. Although rent control
statutes clearly impair the value of the property, such
statutes have often been upheld in the lower courts
without a requirement that the government pay compen-
sation to the landlord. These courts have viewed these
statutes as allowing for a fair rate of return to the
landlord from the property, so as not to create a totally
unreasonable impairment of value the limitation to a fair
return is justified by an overriding social interest in
adequate housing for the populace. See eg. Eisen v.
Eastman, 421 F.2d 560,-567 (24 Cir. 1969), certiorari
denied 400 U.S. 841, 91 S.Ct. 82, 27 L.Ed.2d 75 (1970).

However, under some circumstances it is arguable that
rent control or rent continuation statutes so diminish
property values or so restrict the use of properties that
compensation should be due the landlord because of an
unreasonable impairment of value and a restriction on
the use of the property which is the functional equivalent
of a physical taking. See Helmsley v. Fort Lee, 78 N.J.
200, 394 A.2d 65 (1978), appeal dismissed 400 U S. 978, 99
S.Ct. 1782, 60 L.Ed.2d 237 (1979), clarified 82 N.J. 128,
411 A.2d 203 (1980).

The Supreme Court has upheld rent control and rent
continuation statutes in light of congreasxonal concerns
over war time and post-war economic conditions. See
Block v. Hirsh, 256 U.S. 185, 41 S.Ct. 458, 85 L.Ed. 865

(1921). See also Bowles v. Willingham, 321 U.S. 503, 64
S.Ct. 641, 88 L.Ed. 892 (1944).

Although the Supreme Court has not set any standard
for such cases, it would appear that a restriction on the
amount that can be charged for rentals of personal or
realpmpettylhouldnotbedaemedwbeatalung unless
the maximum rental rate is Judxcmlly determined to be
confiscatory. For example, in Federal Communications
Commission v. Florida Power Corporation, 480 U.S. 245,
107 S.Ct. 1107, 94 L.Ed.2d 282 (1987) the justices unani-
mously ruled that the Federal Communications Commis-

Limitations on the Owner’s Right to Ex.
clude Others. In Kaiser Aetna v. United
States,® the Court held that the application of
the federal navigational servitude to a lagoon
on the island of Oahu constituted a taking for
which compensation was required. Histori-
cally, the pond in question was considered to
be private property. It was leased, along with
the surrounding land, to a resort and private
housing developer. The developer converted
the pond into a marina, and dug channels
connecting it with a bay which allowed ships
to travel from the lagoon into the bay and the
ocean. The federal government claimed that

sion had not taken the property of a utility company
when it required the utility company to lower the annual
rent charge for the use of its utility poles to cable
television operators (for the attachment of cables to such
poles). Justice Marshall, writing for a unanimous Court,
found that the owners of the utility poles had agreed to
the occupation of their property cables in the lease agree-
ment and that the only issue was whether the limitation
on the rental rate charged deprived the pole owners of
the utility of the value of their property. The Supreme
Court found that the rental rate established by the Feder-
al Communications Commission was within the range of
reasonable rates that it was statutorily authorized to set
for such utility company agreements with cable television
operators and that the limitation in the rental rate was
not confiscatory. Therefore, there was no taking of prop-
erty for which compensation would be required.

In Pennell v. City of San Jose, 485 U.S. 1, 108 S.Ct. 849,
99 L.Ed.2d 1 (1988) the Supreme Court upheld a rent
control ordinance that allowed landlords to raise rents up
to 8% but that gave tenants a right to object to rent
increases beyond 8%. The statute established a hearing
procedure to determine whether such rent increases were
reasonable. The reasonableness of a rent increase was to
be determined by seven statutory standards, six of which
involved factors that related to the objective reasonable-
ness of the rent increase and one standard that involved
a determination of whether the rent increase would im-
pose “hardship” on a tenant or tenants. The Supreme
Court found that the contention that the tenant hardship
provision might constitute a taking of property by deny-
ing the property owner a reasonable return on his invest-
ment in the property was premature because there was
no indication that any landlord had ever had a rent
increase reduced below the figure that it would have been
set at on the basis of the objective factors due to tenant
hardship. The Court also rejected due process and equal
protection attacks on this rent control statute. The ma-
jority opinion found that a state rent control regulation
should be upheld under the due process clause so long as
it was not “arbitrary, discriminatory, or demonstratably
irrelevant to the policy the legislature is free to adopt.”
The ordinance would survive equal protection so long as
it was “rationally related to a legitimate state interest.”

50. 444 US. 164, 100 S.Ct. 383, 62 L.Ed.2d 332 (1979).
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the connection of the waterway to the bay
made it a “navigable water” of the United
States and therefore subject to regulation by
the Corps of Engineers and open to public use.

The Supreme Court found that the lagoon
was a navigable waterway and subject to reg-
ulation by the United States government and
the Corps of Engineers acting under the com-
merce power. However, the government
could not require the owners and lessees of
the marina to allow the public free access
without invoking the eminent domain power
and paying them compensation. The Court
held that although the government could
have refused to allow connection of the lagoon
to the bay or regulated use of the lagoon in
any arguably reasonable manner, it could not
gimply convert private property into public
property without paying just compensation.”

The state’s removal of a property owner’s
right to exclude others under certain circum-
stances does not necessarily constitute a “tak-
ing” in the constitutional sense. In order to
determine whether or not such a limitation of
property rights constitutes a taking, a court
must consider the character of the govern-
ment’s action in terms of the degree to which
it (1) promotes legitimate social goals, (2) di-
minishes the value of the private property
owner’s economic interest, and (3) interferes
with reasonable expectations regarding the
use of the property.

For example, in PruneYard Shopping Cen-
ter v. Robins,® the United States Supreme

61. 444 US. at 177-81, 100 S.Ct. at 391-94.

In Vaughn v. Vermilion Corp., 444 U.S. 206, 100 S.Ct.
399, 62 L.Ed.2d 365 (1979), the Court held that privately-
owned canals connected with public waterways were not
automatically open to general public use under the feder-
al navigational servitude. Unless the government could
show that the private canals had destroyed or diverted a
pre-existing natural waterway, it would have to pay com-
pensation to the canal owners whose private property
was converted to a public waterway.

Not all actions taken by the federal government to
enforce the federal navigational servitude and public
access to waterways will be declared takings of property
for which compensation is due. Government actions
must be examined on a case-by-case basis to determine
whether the government action at issue has taken or
impaired a property interest in a manner that requires
the granting of compensation. In United States v. Chero-
kee Nation of Oklahoma, 480 U.S. 700, 107 S.Ct. 1487, 94
LEd.2d 704 (1987), the Supreme Court found that no

Court upheld a decision of the California Su-
preme Court, which ruled that the California
constitution prohibited the owners of private
shopping centers from excluding persons who
wish to engage in nondisruptive speech and
petitioning activities. Although the state had
thus eliminated part of the shopping center
owner’s right to exclude other persons, the
owners did not suffer a taking in the constitu-

‘tional sense because they could not demon-

strate that an unchecked right to exclude
others was a basic part of the economic value
of the shopping center. The state court rul-
ing was seen as a reasonable government reg-
ulation of the use of property normally open
to members of the public and not a taking of
property.®

Another example of the difficulty of deter-
mining when a legal restriction on a property
owner’s right to exclude others from using his
property constitutes a taking is provided by
the Supreme Court’s decision in Nollan v.
California Coastal Commission.* In this five
to four decision, the Supreme Court found
that a condition of a building reconstruction
permit that required a public easement across
beach property constituted a taking of proper-
ty for which compensation was due. At issue
in the case was a restriction placed on beach-
front property in California. The ownmers
wished to demolish a small building on the
property and replace it with a larger struc-
ture. The Coastal Commission granted the

compensation was due to the Indian tribe that owned
property rights in a river or riverbed when the federal
government exercised its rights under the federal naviga-
tional servitude and made navigational improvements to
the river.

52. 447 U.S 74, 100 S.Ct. 2035, 64 L.Ed.2d 741 (1980).

53. The Court in PruneYard Shopping Center distin-
guished Kaiser Aetna v. United States, 444 U.S. 164, 100
S.Ct. 388, 62 L.Ed.2d 332 (1979), noted above at footnote
41, on the basis that the taking of the right of exclusivity
from property held for private use in Kaiser went too far
in interfering with “reasonable investment backed expec-
tations,” whereas the shopping center regulation was in
the nature of a reasonable regulation of commercial
functions. PruneYard Shopping Center v. Robins, 447
U.S. 74, 83-85, 100 S.Ct. 2035, 204143, 64 L.Ed.2d 741
(1980).

'B4. 483 U.S. 825, 107 S.Ct. 3141, 97 L.Ed.2d 677 (1987).
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construction permit on the condition that the
owners allow the public to pass across the
beach area of theix property. This easement
would allow-members of the public to cross
the private property when traveling between
two public beach areas which were separated,
in part, by the beachfront lot.

Although this point may be subject to some
debate, it appears that the Court determined
it was irrelevant whether the easement grant-
ed to the public ran from the street to the
beach across the part of the property that
abutted the house or merely across the beach
portion of the property providing “lateral ac-
cess” to the public beaches. The majority
opinion by Justice Scalia found that there was
no purpose supporting the required grant of a
public easement, other than facilitating pub-
lic travel across private property. This was
not an illegitimate interest; the state could
pursue it by condemning a portion of the land
for the easement and paying just compensa-
tion to the property owner.®

Justice Scalia’s opinion for the Court in
Nollan stated, in dicta, that a zoning commis-
sion might condition a waiver of a zoning
regulation regarding the size of buildings
near a beach that would allow the construc-
tion of a new building blocking the public’s
view of the beach if the owner agreed to
provide a limited public access area on the
property for passers-by to view the beach. In
other words, since a limitation on the size of
buildings for aesthetic purposes would be per-
missible (so long as it did not unreasonably
diminish the economic value of the property),
the limited granting of access to the property
for the purpose of providing the public the
ability to see the beach should not be imper-

55. 483 U.S. at 831-34, 107 S.Ct. at 3145-46.

56. In dissent, Justice Brennan, joined by Justice Mar-
shall attempted to demonstrate the ways in which the
easement might be used to offset restricted visual and
physical use of the public beaches by members of the
public, occasioned by the increased development on the
beachfront property. Nollan v. California Coastal Com-
mission, 483 U.S. 825, 840, 107 S.Ct. 3141, 3150, 97
L.Ed.2d 677 (1987) (Brennan, J., joined by Marshall, J.,
dissenting). Justices Blackmun and Stevens also dissent-
ed in Nollan, 483 U.S. at 863, 107 S.Ct. at 3162 (Black-
maun, J., dissenting); 483 U.S. at 866, 107 S.Ct. at 3163
(Stevens, J., joined by Blackmun, J., dissenting).

missible (unless the amount of required access
constituted a substantial diminishment in the
value of the property) However, the ease-
ment at issue in the Nollan case was not, in
the view of the majority, related to preserving
the aesthetic quality of the beachfront area or
the public’s ability to viéw the beach. The
permit system in Nollan in effect created a
continuous strip of publicly accessible beach
by granting to the public the use of privately
owned property.%

Utility Rate Regulation. Virtually all
governmental entities that have conferred the
right to be a legal monopoly on a utility
company owned by private parties have regu-
lated the utility’s charges to its customers.
The regulation of the amounts that utilities
may bill for their services is a regulation of
the property of the utility owners; if the
government sets the utility’s charges, and the
rate of return on the owners’ investment, at a
level that is judicially determined to be unjust
and confiscatory, the rate regulation would
constitute a taking of the property of the
utility. In Duquesne Light Co. v. Barasch,®
Chief Justice Rehnquist wrote for eight Jus-
tices in upholding a state system of utility
regulation; the majority opinion reviewed 90
years of Supreme Court cases concerning util-
ity rate regulation.®® In Duquesne Light Co. a
Pennsylvania utility company asserted that
the method used to determine the amount of
its rates and rate increases constituted a tak-
ing of property because state law prohibited
including in the rate base (the value of the
utility that would be used for determining the
rates and rate of return) the amount of money
that the utility invested in initial stages of
construction for four power plants that were

§7. 488 U.S. 299, 109 S.Ct. 609, 102 L.Ed.2d 646 (1989).

58. Justice Blackmun dissented on a jurisdictional
issue, he did not make any comments upon the Chief
Justice’s examination of the taking of property issue.
Dugquesne Light Co. v. Barasch, 488 U.S. 299, 317, 109
S.Ct. 609, 621, 102 L.Ed.2d 646 (1989) (Blackmun, J.,
dissenting). Justice Scalis, joined by Justices White and
O’Connor, joined the Chief Justice's opinion and also
wrote a concurring opinion. 488 U.S. at 317, 109 S.Ct. at
620 (Scalia, J., joined by White and O'Connor, JJ., concur-
ring). .
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cause the investments in these power plants
were admitted to be “prudent” when the ini-
tial investments were made, the utility
claimed that the method for calculating the
rate of return was a violation of the principles
of the takings clause because the state dis-

ed the historical cost of the utility.
However, the utility did not claim that the
rates that had been established by the State
of Pennsylvania resulted in a total return on
the utility’s investment that was unjust or
unreasonable. The Court found that the utili-
ty rate regulation would not constitute a tak-
ing of property so long as the rate of return
was not 8o unreasonable and unjust as to be
considered “confiscatory.”

Justice Rehnquist’s majority opinion noted
that the Supreme Court had examined utility
regulations since late in the 19th century and
had continuously followed the principle that
state legislators, as well as state administra-
tive entities, could limit utility charges and
that limitations on those rates and charges
would not be considered a taking of property
unless the rates were so low as to be confisca-
tory.® Shortly after the Supreme Court be-
gan to examine utility rate regulations, in
Smyth v. Ames,® the Court indicated that
rates and charges should be set according to
the present value of the assets employed by
the utility, so as to determine whether the
rate was reasonable by examining it as a
return on the “fair value” of the utility. Jus-
tice Brandeis, in the 1920s, had noted the
difficulty of attempting to establish the “fair

59. Early Supreme Court opinions concerning utility
rate regulation were written in terms of “due process of
law”, but those opinions are now understood as establish-
ing principles identical to those inherent in the takings
clause of the fifth amendment, which is now applicable to
the states through the fourteenth amendment due pro-
cess clause.

“The guiding principle has been that the constitution
protects utilities from being limited to a charge for their
property, serving the public which is 80 ‘unjust’ as to be
confiscatory. Covington and Lexington Turnpike Road
Co. v. Sandford, 164 U.S. 578, 597, 17 S.Ct. 198, 205206,
41 L.Ed. 560 (1896) (a rate is too low if it is ‘so unjust as
to destroy the value of [the] property for all the purposes
for which it was acquired,) and in so doing “practically
deprive(s] the owner of property without due process of
law™) ..."” Duquesne Light Co. v. Barasch, 488 US.
299, 307-308, 109 S.Ct. 609, 615, 102 L.Ed.2d 646 (1989).

value rule” as a constitutional requirement.*
Justice Brandeis believed that the Constitu-
tion allowed utility rate regulations to be set
with a system that would compare the utili-
ty’s rate of return to the value of the capital
that had been prudently invested in the utili-
ty throughout its history. The position advo-
cated by Justice Brandeis, which is sometimes
called the “prudent investment” or the *“his-
torical cost” principle, was eventually used by
the Supreme Court in the 1940s. In Federal
Power Commission v. Hope Natural Gas Com-
pany,* the Supreme Court found that the fair
value rule, which had been previously
adopted in Smyth, was not the only method
for constitutionally setting utility rates and
allowed state lawmakers to use the historical
cost or prudent investment rule.

In Duquesne Light Co., Chief Justice Rehn-
quist wrote for eight members of the Court in
finding that no single formula for fixing utili-
ty rates was mandated by the Constitution.®
So long as the utility’s rate of return was not
50 unjust as to be confiscatory, it would not be
invalidated due to the method by which the
state law had set the rate structure. The
Chief Justice noted that, if a utility company
challenged a rate as being “confiscatory”, an
examination of the value of the company and
the return upon prudent investments would
be considerations in determining whether the
rate was confiscatory.*

(c) Emergency Actions

A number of Supreme Court decisions have
dealt with the conflicting rights and duties of

60. 169 U.S. 466, 18 S.Ct. 418, 42 L.Ed. 819 (1898).

681. Missouri ex rel. Southwestern Bell Telephone Co.
v. Public Service Commission, 262 U.S. 276, 201-94, 43
S.Ct. 544, 547-548, 67 L.Ed. 981 (19238) (Brandeis, J.,
dissenting).

62. 320 U.S. 591, 64 S.Ct. 281, 88 L.Ed. 333 (1944).

63. “[An otherwise reasonable rate is not subject to
constitutional attack by questioning the theoretical con-
sistency of the method that produced it” Duquesne
Light Co. v. Barasch, 488 U.S. 299, 314, 109 S.Ct. 609, 619,
102 L.Ed.2d 646 (1989).

64. This point was emphasized by three concurring
Justices. 488 U.S. at 310-311, 109 S.Ct. at 617. Id. at
317-318, 109 S.Ct. at 620-621 (Scalia, J., joined by White
and O’Connor, JJ., concurring).
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the government and private landowners dur-
ing times of emergency. Authorities have
long stated that in tiere of extreme emergen-
cy, the government, if the need arises, may
take or even destroy private property.® Asa
general rule, the Supreme Court has been
reluctant, during the time of emergency, to
find that the government need compensate
the injured property owner.

Military actions taken in time of war are
often found to be noncompensable emergency
measures. In United States v. Caltex, Inc.*®
the Supreme Court found that the Army had
not “taken” property which had been de-
stroyed to prevent its capture by enemy
forces. The Army, in late 1941, destroyed the
claimant’s oil facilities in Manila as Japanese
troops were entering the city. After the war,
the owner of the facilities demanded compen-
sation for all the property destroyed by the
Army. The government agreed to pay for all
the petroleum products used or destroyed but
refused to pay for the destroyed terminal fa-
cilities. The Court, upholding the army’s re-
fusal, held that the destruction of private
property during battle is a cost that must be
borne by individual owners.”

Similarly, regulation to help the public pur-
pose of solving an emergency will be upheld
as noncompensable measures. Thus, in Unit-
ed States v. Central Eureka Mining Co.,** an-
other case arising from government action
during World War II, the Supreme Court re-
fused to find that a War Production Board
order requiring nonessential gold mines to
cease operation amounted to a taking of the
mines. The Court observed that the govern-
ment had in no way taken physical possession
of the affected mines,* and that the order was
a reasonable means of conserving equipment
needed to promote the war effort. “War, par-
ticularly in modern times,” stated the Court,

85. See, e.g.,, Comment, Land Use Regulation and the
Concept of Takings in Nineteenth Century America, 40
U.Chi.L.Rev. 854, 860-61 (1973).

86, 344 US. 149, 73 S.Ct. 200, 97 L.Ed. 157 (1952).

67. 344 U.S. at 154-56, 73 S.Ct. at 202-04.

88. 357 U.S. 155, 78 S.Ct. 1097, 2 L.Ed.2d 1228 (1958),

rehearing denied 358 U.S. 858, 79 S.Ct. 9, 3 L.Ed.24 91
(1958).

“demands the strict regulation of nearly all
resources. It makes demands which other-
wise would be insufferable.” ™

The Court reaffirmed these principles in
National Board of Young Men’s Christian As-
sociations v. United States.” Here the Court
denied compensation to a private landowner
where looters in the Panama Canal Zone de-
stroyed its building because American troops
had taken shelter there. The Court, conclud-
ing that the presence of the troops in the area
had been for the landowner’s benefit, found
that “fairness and justice” did not require
that the loss be compensated by the govern-
ment and shifted to the public.® The Ma-
rines had not planned to take over the build-
ing but only sought its temporary use in an
emergency; therefore there was no compensa-
ble taking.

The type of emergency situation that may
enable the state to destroy property, without
payment of compensation, is not limited to
wartime conflict. Miller v. Schoene™ in-
volved the destruction by the State of Virgi-
nia of a large number of ornamental red
cedar trees. The trees were infected with
cedar rust, a disease that is highly dangerous
to apple trees. The only effective means of
controlling the disease is to destroy all infect-
ed red cedars growing within two miles of any
apple orchards.

In Schoene, the Supreme Court held that
the trees could be destroyed by the state with-
out incurring any constitutional duty to com-
pensate the injured landowner. The Court
observed that apple production was an impor-
tant agricultural activity in Virginia while
the ornamental cedar trees had only minimal
importance. The Supreme Court concluded
that “[wlhen forced to such a choice, the state
does not exceed its constitutional powers by
deciding upon the destruction of one class of

69. 357 US. at 165-66, 78 S.Ct. at 1102-03.

70. 357 U.S. at 168, 78 S.Ct. at 1104.

71. 395 U.S. 85, 89 S.Ct. 1511, 23 L.Ed.2d 117 (1969).
72. 395 U.S. at 89-92, 89 S.Ct. at 1514-16.

73. 276 U.S. 272, 48 S.Ct. 246, 72 L.Ed. 568 (1928).
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property in order to save another, which, in
the judgment of the legislature, is of greater
value to the public.” ™ Like-the zoning-prop-
erty use decisions, this case comports with
modern substantive due process analysis by
allowing the government to determine how to
deal with societal problems without strict ju-
dicial review. '

In Dames & Moore v. Regan™ the Supreme
Court upheld the validity of executive agree-
ments suspending claims of United States citi-
zens against the government of Iran in ex-
change for a return of our citizens who were
being held hostage by that country.® In so
doing the majority opinion by Justice Rehn-
quist found that the Presidential order nulli-
fying attachments on Iranian assets and al-
lowing a transfer of those assets out of the
country did not constitute a compensable tak-
ing of property because the President had
statutory authority to prevent or condition
the allowance of such attachments so that
those bringing claims against Iran did not
have a property interest in the attachment.”

74. 276 US. at 279, 48 S.Ct. at 247.
75. 453 U.S. 654, 100 S.Ct. 2972, 69 L.Ed.2d 918 (1981).

76. The separation of powers aspects of this case are
examined in Chapter 6, supra.

77. 453 US. at 674 n. 6, 101 S.Ct. at 2983-84 n. 6,
Justice Powell was the only justice who would have found
that nullification of the attachments constituted a taking
of property. He believed that the attachment entitling a
creditor to resort to specific property for the satisfaction
. for a claim was & compensable property interest which
could not be made less so through thé executive order
making the attachments conditional. 453 U.S. at 690,
101 S.Ct. at 2992 (Powell, J., concurring and dissenting in
part).

78. Dames & Moore v. Regan, 453 U.S. 654, 689, 101
S.Ct. 2972, 2991-92, 69 L.Ed.2d 918 (1981). Justice Ste-
vens indicated, without taking a clear position, that he
believed that requiring persons to bring their claims
before an international tribunal would not constitute a
taking of property. 453 U.S. at 690, 101 S.Ct. at 2992
(Stevens, J., concurring).

Justice Powell took the poeition that parties whose
claims were not fully adjudicated or fully paid by actions
before the claims tribunal were entitled to compensation
from the federal government because their property had
been taken in order to advance the nation’s foreign policy
goals. 453 U.S. at 690-01, 101 S.Ct. at 2992-93 (Powell,
J., concurring and dissenting in part).

79. 453 U.S. at 689-90, 101 S.Ct. at 2991-92. The
Court was careful to note that, in finding that the Presi-
dent had power to settle claims against Iran it was not
indicating that individual claimants did not have a “pos-

As a part of the agreement with Iran, the
President suspended claims of United States
citizens pending in United States courts and
required their submission to a “claims tribu-
nal.” The Supreme Court refused to consider
whether this suspension of claims constituted
a compensable taking of property because all
parties admitted that the issue was not ripe
for review.” However, the Court found that
persons whose claims were suspended by the
Presidential order could bring an action in
the Court of Claims to determine whether the
suspension of their claim had resulted in an

unconstitutional taking of property by execu-
tive action.”

(d) Impairment of Use

The taking issue can arise even when the
government has neither destroyed nor regu-
lated the use of private property. Where, as
a result of some governmental activity, a
landowner’s use and enjoyment of his proper-
ty is impaired, there may be a “taking” for
which compensation is due.

sible taking claim against the United States.” 453 U.S.
at 688, n. 14, 101 S.Ct. at 2991 n. 14.

In United States v. Sperry Corp., 493 U.S. 52, 110 S.Ct.
387, 107 L.Ed.2d 290 (1989), the Supreme Court found
that a Department of Treasury Regulation requiring a
deduction from each award given by the Iran-United
States Claims Tribunal was not a taking of property but,
rather, a constitutional user fee designed to reimburse
the government for the establishment and operation of
the Tribunal. The fact that the federal government had
not set the user fee in a way that matched its costs did
not result in a finding that the user fee violated the
takings clause. The deduction was a reasonable approxi-
mation of coste for the benefits supplied by the federal
government to claimants; the deductions were not “so
clearly excessive as to belie their purported character as
user fees.” __US. at —_, __ n. 8, 110 S.Ct. 394, 395 n.
8. The deduction was required by a federal statute that
was enacted after the Tribunal had made the award to
Sperry. The Supreme Court found that the legislation
did not violate due process, even though it had a retroac-
tive effect. The retroactive application of the legislation
was justified by the legislative goal of requiring claimants
to bear some of the costs for the Tribunal. The statute
assessed the user fee only on successful claimants (those
who actually received an award from the Tribunal). The
imposition of the fee on successful plaintiffs, but not on
unsuccessful plaintiffs, did not establish a classification
that violated the equal protection component of the due
process clause. There was no fundamental constitutional
right or suspect classification involved; the classification
was upheld because it was rationally related to a legit-
imate government interest.
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The Constitution does not require the liter-
al appropriation of property before there is a
“taking”. In Pumpelly v. Green Bay Co.,* the
Supreme Court of the United States was re-
quired to interpret the “taking” clause of a
state constitution and it found that a serious
interruption in the use of property might be
the equivalent of a taking, so that the flood-
ing of land by a government dam would be a
“taking”.® In Bedford v. United States,®
however, the Court appeared to step back
from the broad statements of Pumpelly. In
this case the Court found noncompensable the
backup of flood waters which was a conse-
quential effect of government action. The
opinion found that a distinction between dam-
aging and taking must be observed for pur-
poses of determining whether a constitutional
requirement of compensation exists. The
Court distinguished Pumpelly on the ground
that the landowner in that case was directly
injured by the dam project. In this case the
government had only fortified the banks of a
river to prevent flooding at a point distant
from the plaintiff’s land; the plaintiff was not
directly injured by this act.

In this area the Court’s rulings have an ad
hoc quality because individual decisions are
based on the degree of loss to the individual
and the reasonableness of the government'’s
actions in relation to the private property.
For example, in Peabody v. United States,®
the Court faced the issue of whether the
placement of a gun battery in the vicinity of
the claimant's resort hotel amounted to a
fifth amendment taking. The resort owners
argued that the proximate location of the
battery to the hotel property greatly impaired
the land’s recreational value for all practical
purposes. The Supreme Court found no tak-
ing, but, in dicta, stated that if the govern-
ment had installed the battery with the in-

80. 80 U.S. (13 Wall.) 166, 20 L.Ed. 557 (1871).

81. 80 US. at 179-80.

82. 192 US. 217, 24 S.Ct. 238, 48 L.Ed. 414 (1904).
83. 231 US. 530, 34 S.Ct. 159, 58 L.Ed. 351 (1913).
84. 231 USS. at 538, 34 S.Ct. at 160.

85. 250 US. 1, 39 S.Ct. 399, 63 L.Ed. 809 (1919).

868. Portsmouth Harbor Land and Hotel Co. v. United
States, 260 U.S, 327, 43 S.Ct. 135, 67 L.Ed. 287 (1922).

87. 328 U.S. 256, 66 S.Ct. 1062, 90 L.Ed. 1206 (1948).

tent to practice at will over the hotel proper.
ty, “with the intent of depriving the owner of

'its profitable use,” such action would const;-

tute an approprlatlon of property and would
require compensation.*

Six years later, in Portsmouth Harbor Land
& Hotel Co. v. United States," the hotel own.
ers again sought recovery as a result of addi-
tional firings of the battery. The Court re.
jected this second claim, refusing to infer an
intent on the part of the government to create
a servitude across the hotel's property. Three
years later the same parties again sought
recovery urging that the cumulative effect of
subsequent firings had resulted in a taking.®
The Court, per Justice Holmes, reversed the
trial court’s dismissal of the action, and,
adopting the theory of Peabody, ordered that
evidence be heard to determine whether the
continued firings were sufficient to prove an
intent to create a servitude over the hotel
property.

In United States v. Causby,® the Supreme
Court applied the rationale of the Portsmouth
Hotel cases in determining whether frequent
and regular flights of government planes over
the plaintiffs’ land had created an easement
for the benefit of the government. The plain-
tiffs in this case owned a small chicken farm
near an airport used by army and navy
planes. The glide path of one of the airport
runways passed directly over the property at
a height of only 83 feet. The use of the
runway greatly disturbed the occupants of the
farm and also eventually forced the plaintiffs
to give up their chicken business. The Su-
preme Court found that the frequent low alti-
tude flights of government planes over the
farm created an easement in the plaintiffs’
land.® The Court held that the landowner
was entitled to as much of the air space over

88, 328 U.S. at 265, 66 S.Ct. at 1067-68. The Court
later held that the establishment of a county owned
airport next to residential property could constitute a
taking if the flight and operation of the airport made the
property unusable for residential purposes. Griggs v.
Allegheny County, 369 U.S. 84, 82 S.Ct. 531, 7 L.Ed.2d
585 (1962), rehearing denied 369 U.S. 857, 82 S.Ct. 931, 8
L.Ed.2d 16 (1962).



